Doris Beaver’s
EYE ON GILPIN COUNTY . . .




October 11, 2010
Judge Berryhill’s Order under Colorado Rules of Civil Procedure 106 . . .


Judge Berryhill began his order with a brief background of the case of which most readers are already familiar, so today’s edition will begin with the Judge’s summary of briefs, with his full analysis and conclusion presented next week.  

Brannan’s opening brief: Summarized by Judge Berryhill as 1) the County Commissioners evaluated and denied the MMRR Quarry on the basis of ad hoc criteria [ad hoc means for a specific purpose]; 2) there is no competent evidence in the record to support the County Commissioners’ decision; 3) the County Commissioners’ decision was made in violation of the Colorado Open Meetings Law; and 4) the County Commissioners’ decision is preempted by the MLRB and CDOT approvals.   

Judge Berryhill’s discussion of Brannan’s arguments:   
A.  Gilpin County Zoning Regulations and Gilpin County Master Plan:
· Brannan’s interpretation is that the zoning regulations allow mining, subject only to imposition of safeguards and conditions, but the regulations do not give the County the right to deny the Quarry, which if that were true, would make an open pit rock quarry a use by right.  

· Brannan’s further interpretation is that the denial of the Quarry was on the basis of severely restrictive ad hoc approval criteria that do not appear in the special use review provision applicable to the Quarry (criteria such as consistency with the Master Plan, a no-impact standard and a no-more-than-detrimental-to-the-highest-and-best-use standard).   
· Defendants’ response is that the denial of the SUR permit was supported by the Zoning Regulations and the Master Plan, that the Quarry site is zoned Forestry, with the uses by right in a Forestry Zone provided in section 3.1 of the regulations, whereas uses by special use review are addressed in section 6.1. 
· Defendants’ interpretation of Zoning Regulations is that a use subject to special review under section 6.1 “may be permitted only if, first, the use is no more detrimental to the highest and best uses of the land than a use by right would be; and, second, the use can be conducted in a manner that is ‘in harmony with the character of the surrounding neighborhood’ and that ‘promotes the health, safety and welfare of Gilpin County.’”  Defendants relied on a similar case, C&M Sand & Gravel v. Bd. of County Comm’rs., which provided the precedent that “Zoning Regulations have been held to be sufficient for the denial of a special use.”  
· Defendants’ argument that the Master Plan has been adopted as a legislative act which provides independently binding and enforceable grounds for denying the MMRR Quarry.

· Defendants’ argue that even if the Master Plan is not to be binding and enforceable, it can be used by the County Commissioners as an advisory document.  

B.  No Competent Evidence under C.R.C.P. 106(a)(4):  

· Brannan asserts the Zoning Regulations provide “no authority to deny or condition the Quarry on the basis of alleged impacts on the resources of concern to the Board;” that even if they do provide such authority, “there is no competent evidence in the record to support a finding that the Quarry will have any undue or significant impact on traffic, air quality, water rights, wildlife, ambient sound and visual aesthetics;” 
· Brannan urges that the County Commissioners “exceeded its jurisdiction and/or abused its discretion in denying the Quarry and that denial decision must be set aside;”  

· Defendants’ response to such argument is that “[t]here is competent evidence in the record to support the County’s determination that Brannan failed to satisfy the standards set forth in the County’s Zoning Resolution for special use review approval of a tier 4 (open pit quarry) operation;” and  

· Defendants further argue, “pointing to the Planning Commission’s unanimous recommendation of denial and the subsequent two-day public hearing in which the County Commissioners heard from various objectors, defendants urge that there is competent evidence in the record to uphold the County Commissioners’ decision.”  

C.  Colorado’s Open Meetings Law: 

· Brannan asserts that the County Commissioners made their “decision to deny the MMRR Quarry special use permit application in private and then rubber stamped that decision during a public meeting in violation of the Colorado Open Meetings Law,” to which defendants respond that “Brannan’s arguments are irrelevant and improper in the context of the Court’s C.R.C.P. 106(a) review,” and that “Brannan’s arguments are improper because the same issues have previously been decided.”  

D.  Preemption:  
· Brannan alleges that the County Commissioners’ application of the Zoning Regulations to the MMRR Quarry is operationally preempted because it “materially impedes the state’s significant interest in mineral extraction and consistent administration of the state highways;” that “the Commissioners exceeded its jurisdiction and/or abused its discretion in denying the Quarry.”  

· Defendants’ response to said allegations is that the “Zoning Regulations are in harmony with the state regulatory scheme, and thus operational preemption does not apply;” and defendants thus “urge that the County Commissioners’ application of the Zoning Regulations to the MMRR Quarry was not preempted.”

· Defendants point out that Brannan’s predecessor-in-interest, Clear Creek, “stipulated that it would obtain all necessary county permits and approvals if the MLRB permit was issued; and thus Brannan is bound by that agreement and precluded from asserting any preemption argument.”  

Due to the length of Judge Berryhill’s Order, his full analysis will appear in next week’s edition, but as a head’s up, his opening statement . . . .  “Brannan has failed to establish that the County Commissioners’ denial of the SUR permit for the MMRR Quarry was arbitrary and capricious and not based on competent evidence.  Therefore I must uphold the County Commissioners’ denial of Brannan’s SUR Permit application.”
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  

Doris Beaver

